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Panel Discussion
PHILLIP D. PETERS, MODERATOR
MARK W. CORDES**
PHILLIP S. Bus***

LAWRENCE B. CHRISTMASt
RICHARD GUERARI4

Mark Cordes: Growth management, of course, has been a concern for a
number of years and it is a growing concern as society faces a number of
issues that relate to growth and development. I am especially excited about
the faculty we have brought today. They are all outstanding speakers and
experts in their fields, and I think that they have a lot to offer. So I will
begin by introducing Phil Peters, who will moderate the panel discussion,
which is going to focus on growing into the 21st Century. Phil is the
director of the Northeastern Illinois Planning Commission ("NIPC"], the
official regional planning agency for the Chicago metropolitan area, and he
has been there for 25 years. Prior to joining NIPC he worked in the New
York State Office of Planning Coordination and he has served as president
of the Illinois Chapter of the APA. Phil, I turn it over to you.
PhilPeters: Thank you very much Mark, it is very nice to be here. Let me
begin by saying thanks to you and Jim Alfini for continuing this annual
* Phillip D. Peters is executive director of the Northeastern Illinois Planning
Commission, the official regional planning agency for the Chicago metropolitan area. Before
joining the planning group more than 25 years ago, he worked for the New York State Office
of Planning Coordination and also served as president of the Illinois Chapter of the American

Planning Association.
** B.S., Portland State University; J.D., Williamette University College of Law;
J.S.M., Stanford Law School; Associate Dean and Professor of Law, Northern Illinois

University.

*** Phillip S. Bus is the executive director of the Kane County Development

Department, a post he has held for 16 years. He also serves as the Kane County Plat Officer,

secretary to the County Regional Planning Commission, and Kane County Building Officer
and works closely in the communities of St. Charles and Geneva, Illinois.

t Lawrence B. Christmas is the President of the Village of Oak Park and was the

executive director of the Northeastern Illinois Planning Commission and the Metropolitan
Planning Council.
:: Richard Guerard is partner in the Wheaton law finn ofGuerard, Kalina, & Butkus.
He is a land-use attorney, a builder, a developer, and a planner. He is author of "Guerard's
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event. It is really a great source of stimulation I think for all of us, an event
to bring coordinations to the table. I am pleased to be here and pleased to
be in the group that I am seated with here. We have a panel that includes
two planners and two attorneys. Of those four people we also have a mayor
and we have a builder. In four people we get a lot of talents to the table.
Before I give them the microphones, I might just say a word from my
perspective: In the packet that you have and the notebook that you have,
behind my name is a Bill, House Bill 321, and that it is an attempt by our
commission-the regional agency for the six-county area to the east of
here-to legislate in the direction of some greater growth management.
That Bill is the product of over four years worth of panel
discussions-panels that included local officials, state officials, builders,
realtors and others. It is a process of drafting talents of three prominent
attorneys carefully chosen because one represented counties, one represented
municipalities, and one represented builders. It is the product of several
rounds of review of counties and municipal associations and so forth. Its
purpose simply is no more revolutionary than to encourage counties and
municipalities to jointly plan for areas around their boundaries that they
might share or have interest in together and provide some incentives for that
to happen.
I guess I could talk about the Bill more if we have time on your
questions, let me just comment how difficult it has been to find something
for which there could be support. It has become clear to me in the course
of four years that there is no significant support in Springfield for this Bill.
There is almost no one at the Governor's Administration who knows about
or hears about these issues. There are just a handfull of state legislators that
know enough to ask the right questions. There is considerable interest at the
counties in the Metropolitan area, but they are a relatively weak political
force to bring things about. There's an interest at the municipal level but
a fear of breaking away from the status quo. There is concern in the
building community also about breaking away from the status quo, also in
terms of giving up some of the flexibility that the current system provides.
So this Bill, having successfully moved out of committee, currently is on the
floor of the State House of Representatives. But the Bill is by no means
moving smoothly through the State Legislature and there are some lessons
there if you think about it as we go through the rest of the day.
I am going to introduce the four speakers now and then ask them to
speak. Our plot for this one hour panel is to then give them a chance to
respond to each other and then if you have questions or comments we'll
move to those. I am going to introduce all four of them right now: Phil Bus
is the Development Director for the Development Department in Kane
County. He has been there for sixteen years and has held just about every
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position in that Department and therefor is really knowledgeable on all the
dynamics of planning development in that county - a county that is now
really feeling the pressures of being on the growth edge of development.
The second speaker is Larry Christmas. Larry was my immediate
predecessor as Executive Director at Northeastern Illinois Planning
Commission and prior to that, Director of the Planning Council. He
currently holds the post of Mayor of the Village of Oak Park. Next in line
will be Richard Guerard, who is a partner in the law firm of Guerard,
Kalina & Butkus in Wheaton, and has been in the field of Land Use Law
for a long time and has represented builders; but now, in fact, is himself a
builder and building homes in the rapidly growing western part of the
Metropolitan Area. Finally, Mark Cordes, who you have already met, is
going to wrap this up and speak to you from his interests both in legal
fairness - or stated in the opposite terms - takings and as well as
protection of sensitive areas such as Agricultural Law. So that is our lineup.
Let me go to our first speaker and ask Phil Buss to take the microphone.
Phil Bus: Thanks Phil. I want to start this morning on a positive note and
start with opportunities first and get to the problems later. First of all, this
report is really through the generosity of the Kane County Board. I went
to the Chairman of the Development Committee, Bill Morris, and asked him
if we could provide complimentary copies to all of you this morning
because I felt that it was appropriate these be in your hands, some of whom
will be users of this document in the future - hopefully, friendly users of
this document. Bill Morris is here in the audience today so I think we
really thank the County Board and the Development Committee for this.
This report again does really represent an opportunity for Kane County and
I honestly think that we have a five year window of opportunity. We can,
in the next five years, in Kane County redirect the normal suburbanization
process into something a little more manageable-something that will help
to implement this plan. Within the next five years we will find out that if
the people like the status quo- that they kind of like conventional suburban
sprawl and that would become the norm in Kane County as it has to many,
perhaps all areas to the east of the Fox River.
I am going to actually leap through a couple of these pages, so if you
would like to follow along that's fine. If you go to small Roman numeral
page 8, it is actually across from page number I and it is a map. It is a
very simple map, it is in blue and white and it represents Kane County. The
522 square miles of Kane County on the west edge of the Metropolitan
Area, the Fox River going along the eastern boarder of that, the right hand
border of that map if you will. The shaded areas represent all of the
municipalities - 27 or 28 of them now-the state legislatures like to create
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these windows of opportunity for new municipalities and corporations. The
municipalities shown on that map represent about 25% of the total land area
of Kane County. The remaining 75% is unincorporated, however 75% of
the population in Kane County lives within the borders of those
municipalities which take up about 25% of the area. And that is the way
it should be.
That is a very healthy balance. But all of those 28
municipalities are potential growth machines. And it is how they choose to
grow in the future which will determine the future in Kane County.
If I could proceed to page number 9, we get a little more colorful with
our maps as we get into the report. Page number 9 literally represents our
strategy, if you will, for Kane County, the primary opportunity being to
establish these planning partnership areas, or PPAs, in our planning tarragon
and within those planning partnership areas to work with the 28
municipalities in groups and try to develop partnerships for the 21st Century
partnerships using the existing Land Resource Management Planning
Act and hopefully what we get out of House Bill 321. Using that
legislation, which is considered progressive for Illinois using that legislation
we could hopefully have municipalities enter into these binding
intergovernmental agreements with each other and that with the county; and
it is through those intergovernmental agreements that we address some of
the problems associated with conventional suburban sprawl. That represents
a difficult agenda for the County Planning Commission, but the Commission
has, through the adoption of this agenda, committed itself to the County
Board and to the citizens of Kane County to going out into all of these
planning partnership areas and working with their peer group - their
counterparts at the municipal level - in working out these planning
agreements for how their communities will grow into 21st Century. The
Planning Commission is so dedicated that they have recognized that if they
get bogged down - as conventional planning conditions do - in planning
every dog kennel, every little gas station proposal, every video store
proposal, every little zoning petition that they wouldn't have time to devote
to this bigger picture. So they have essentially waived that and they have
established, as their primary agenda, working with all of the municipalities
within in these planning partnership areas.
If you go on to pages 74-75 you see the basic land use strategy for Kane
County. It is really pretty simple. In that urban corridor along the Fox
River - on the right hand side of the land use strategy map - we hope to
preserve our mature urban areas. We hope to in fill, we hope to take
advantage of the expensive infrastructure that is already in place. This is
where the public should take advantage of the municipalities and their
opportunities for growth. This is where the County can support those
municipalities. This is where we can tackle crime and neighborhood decline
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and we can work with those municipalities and have those municipalities
grow and prosper and serve as places to establish homes for new families,
and much of the future population growth will occur in that urban corridor.
The next area, the yellow area, is what we refer to as the critical growth
area and this is the critical area - the frontier where we will either make
it or break it in Kane County. We are at about 350,000 right now. We are
going to grow by about 200,000. So in the next twenty years or so we will
have to deal with 200,000 more people. Those that don't go in the urban
corridor will probably wind up in the critical growth area. It is in that area
if the County, using the elements of the land use strategy that you see in
that table that you see on the right-hand page, that we can again work with
our counterparts at the municipal level and we can achieve some of the
goals that we have set within that critical growth area. If you will turn to
page 85 we have provided a land use strategy prospective. This document
-

and I can't stress this enough

-

was not made to be put in the hands of

professional planners; this document was made to be put in the hands of
planning commissioners and citizens and those elected officials at the
municipal level. We wanted to make it very user friendly. We wanted to
graphically depict some of these things. We wanted make this an inviting
document for them to get into and I think pages like the land use strategy
prospective there help to do that and help to convey the message.
Finally, on pages 92 and 93 we have our implementation program. These
two pages are the two most important pages in this entire document. Again
this is where we outline how we would like proceed with our planning
partnership areas. This is where we describe how we want to proceed with
the land resource management planning act and how we want to enter into
the intergovernmental agreements with the municipalities. We recognize
again that if we don't do that, then we are going to be facing some of the
same problems in the future that have been faced by those to the east of us.
On the other hand if we work together in these partnerships perhaps we can
achieve some benefits, and we list some of those over on page 93, such as
improved environmental quality and preservation and enhancement of the
character of our communities. We will actually have some significant farm
land areas. About 50% of Kane County could still be in farm land. We
have improved water quality in the Fox River and its tributaries and so on
and so forth.
My time is just about up. Let me briefly touch on some problems as.I see
it. First of all, I think it was two years ago, when I was on one of the
panels, I suggested that there were no participants in the audience that
represented any of the state agencies. I think one of the problems here in
Illinois is that in the State of Illinois we do not have active participation by
state government in many of the problems we face here in Northeastern
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Illinois as we try to deal with growth management. Phil Peters touched on
it earlier, when you go to Springfield you get a lot of vacant stares. If we
are going to be progressive and move into the 21st Century, we need to
have not only partnerships at the municipal and county level, we need to
have a stronger partnership with the State of Illinois. Another problem that
is related to that is the status quo. I think all to many municipalities are
stuck to their conventional zoning ordinances. They're stuck with
conventional suburban patterns and I don't think that they are looking ahead
enough into the 21st Century in seeing the dynamics of some of the changes
in our social demographic profile. I don't think they are anticipating some
of the needs for protecting water resources as much as they should be.
Mr. Cordes: Those are good points to get out at the beginning of the day.
Lets turn directly to Larry Christmas and ask him.
Larry Christmas: I think it was worth my time coming out here just to get
a copy of this document. I have been looking forward to it for a long time
and just thumbing through I'm sure I am going to enjoy it so much though
that I am wondering if there is some way that the Village of Oak Park could
move to Kane County. We could solve a lot of our problems that way just
as industry has done, just as retailers have done, just as a lot of people have
done. I am going to wear my Mayor hat for this panel I will put on my
Regional Planner hat after lunch. But as a suburban mayor looking at the
21st Century, I must comment that it is not very optimistic for you. If you
are a build-up community the issue is not growth management; the issue is
managing stagnation, managing potential decline. Cut back management
and there is nothing out there that I can see that promises anything better.
I hate to sound so gloomy and pessimistic but I think that the structure of
tax laws, structure of government, the way we pay for our municipal
services and the way we support our schools - all of that puts communities
like mine at a real disadvantage and I see nothing in the horizon that is
likely to change that, although I am working on it. I will just give a couple
of illustrations. The classic one for older communities is how just to
maintain the systems that you have. That means treat sewers, public
buildings and the like. Our community is under pressure for a kind of
change which has to affect the incomes of the people who are living in the
community, their capacity to spend for public services or private goods. All
of that is having sort of a negative pressure on our business a little bit on
our residential neighborhoods, so we are trying as a village government to
make sure that we hold up our end of the bargain by providing the best and
latest in the way of buildings and the structure and the like. We neglected
this a bit because of other priorities and now we are about to be presented
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with a discovery of a special panel that we have a $100 million dollar
backlog of infrastructure cost to take care of. This is a community with an
annual total budget of $60 million and we are up to our limits in spending
in every way possible. At this moment I don't see we are going to find
$100 million to bring our infrastructure to where it should have been kept
all along.
Another illustration of the issues facing older communities in the 21st
Century is how to interact with a private sector and making sure that there
is a private sector. I will take the case I know best and both optimistic and
pessimistic. Oak Park years ago was a town of 65,000 people and it had the
largest regional business district this side of Fox River towns, Marshall
Field, Montgomery Wards - all of them gone now. Population is down to
53,000 and we have an old business district with a fairly high vacancy rate.
So we did the only thing we could as public officials we announced a plan
to revitalize at least the worst part of that district and for the last four years
we have been working hard at that, even realizing early on that the costs of
doing anything were going to be tremendous. We used all the latest legal
devices, tiffs, domain and about an acre under roof of new retail to replace
high vacancy rate sections downtown. Our total cost was about $6 million.
We will be selling that property to the developer for about a million and a
half so that the red now is a little less than $4.5 million. Our best estimate
is that it will take twelve years for us to break even on that project
providing that everything goes well and that means that there are no
vacancies. Four years into the project and we haven't started the new
construction yet, the developer has only 50% of the leases almost
guaranteed. We were lucky; we have only had four years without recession.
We have had four years when there was enough political stability to stay on
the project; we had an election two years ago and three new trustees came
in and two of them don't like the project; had there been two others feeling
that way the project would have been killed in mid-course. All of this is a
way of saying that communities like mine, and there are many of us are still
hard pressed to just break even, to keep from decline.
What do we say to ourselves when we go to growth management
conferences when we hear about problems with communities that are
competing for new growth marching westward, northward or southward,
with high hopes of a better tax base, new construction, new roads, new
schools, new everything. What is our attitude going to be? First response
is that's our competition. We are, in effect, that older suburb which is
competing with newer suburbs for some share of their research buy, whether
that research buy is in the form of private enforcement dollars or public
investment dollars. We are mindful of the fact that we are not getting very
much in the way of private investment dollars and it has been a real struggle
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to get our fair share of public investment dollars. For many communities
not mine - is the recent regional transportation plan that is up for
review - the now the so-called 20/20 plan, which features mostly
reinvestment in the existing system but a substantial amount goes into new
toll road construction. My community took a moment to look at that and
would ask the question, Is this doing us any good or is it simply increasing
the prospects of businesses moving out to these new locations where taxes
are lower, there are open spaces abundant, where traffic is not so difficult
and what do we say then about a regional growth
-. at least not yet management strategy that puts any amount of money into that kind of
conversion of farmland when our communities are struggling to just
maintain a status quo?
As a suburban Mayor I again look at the 21st Century with some, I won't
say, dread. I don't want to paint too gloomy of a picture; our community
is actually fortunate because we have always had a couple of extra
advantages. We have Frank Wright and Pat Ernest Hemingway. We have
proximity to downtown Chicago. We have wonderful old homes that people
love and don't care for new homes. We have a lot going for us. We're the
first good school district west of Chicago that keeps a steady supply of
middle class families who care about public education, so we are pretty well
off. When I look at the towns around us then I worry a lot and I think the
21st Century has got to somehow offer something to these communities, and
it's not growth management again, because growth is not in the cards for
these towns. It's some form of growth equity or investment equity or
fairness or at least the capacity to survive as healthy communities. So that
is what I am seeking as a suburban Mayor and as a regional planner.
My answer back is that I don't see anything out there that is politically
feasible that is going to solve the problem of the interring suburb other than
possibly some real conflicts. One case in point I will close on, one of my
pet interests for many years has been the idea of tax base sharing. This is
a way to try to somewhat equalize the resources available to older communities versus those available to new communities. If you have been
following the press recently you may have seen a study announced
sponsored by the McArthur Foundation on disparities and it looks at the fact
that municipalities in the Chicago area range from very wealthy to very poor
based on their access to dollar resources both public and private. One of the
offered solutions, which is an old one, one we have all heard about
thousands of times but which is still out there as a model is the tax paying
sharing system from Minneapolis-St. Paul. It takes a percentage increment
of industrial commercial tax base and puts it in a regional pot for
redistribution in Minneapolis-St.Paul, thereby reducing the ratio of rich to
poor down to factor 11 to 1 instead of the 30 to 1 or whatever it was in the
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beginning. I am working with the West Central Municipal Conference and
the Northwestern Conference of South Suburban Mayors Managers to get
into the tax reform issue more directly than simply yelling about it. One
thing that I hope we will be able to do is take a hard look at tax base
sharing and see if that isn't at least one kind of an answer so that even if we
cannot grow, we can share in the growth that does take place, at least from
a financial standpoint so that we can survive.
Richard Guerard: Good morning everyone. I think I should set up with my
vices here right away. Although I have practiced law for twenty years now,
I am really a full-time builder developer. We are building five subdivisions
in DuPage and Kane County so that is the bias that I am coming from and
that is the hat that I am wearing today. People do ask me that now that
your livelihood is totally dependent on building and development how do
you sleep at night? The answer is I sleep like a baby, I sleep for an hour,
I wake up and cry for an hour, I sleep for an hour and I get up and cry for
an hour so bear that in mind if you are looking at it. This has both
opportunities and challenges. The opportunities for builders have been
obviously great for a number of years. We have been very fortunate for a
strong demand and a strong economy and growth and businesses with jobs
available so there are a lot of opportunities and there will continue to be
opportunities as a builder-developer. What I see as the greatest challenges,
at least of those that are affecting us right now, are the government
regulations, but more specifically impact fees and fees for different
municipalities, and really the bottom line is the lack of standards, how they
are calculated, and how they are applied. There have been dramatic
increases and traumatic impacts that this is creating that I don't think a lot
of people realize and I think it is based more on politics then any type of
calculation. There are some municipalities that have very specific standards
and there is some predictability and you can figure out what is going on.
But there are almost no rules and regulations that require how municipalities
are going to do something.
Just quickly in talking about impact fees or land cash contributions there
are three elements, at least under statute, that you are suppose to look at.
One is calculating how many children would be generated, which issue
becomes what table do you use, what year, do you have to update it, what
do you have to do. Another issue you have to look at is how much land
will be contributed per acre of per child for that population and there is no
standard really as to how much that should be. Should it be 5.5 acres per
thousand or 10 acres? Or 15? 20? Then finally, if land cash contribution
is important, how are you going to value the land as contributed? And once
again there seems to be no basis for it.
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Just a couple quick examples on some of the materials I passed out to
you. I think the most egregious one that is pending is in Hinsdale. I have
the letter from the school district attorney in Hinsdale. Hinsdale has
pending - it has not been passed and it's just a pending proposal - but the
school district has proposed that in Hinsdale you can have five homes on an
acre. I'm not sure how you do that in Hinsdale, but you can have up to five
homes on an acre and that those lots would be worth $200,000 apiece. So
land in Hinsdale is worth $1 million an acre and that's what they have
calculated their fees on. It will have phenomenal impact when you see the
fees. They are talking about a $30,000 dollar a house impact fee just for
the school. And I will start adding all the other districts and all the other
bodies and how they are calculating it. And there is no real statute that will
prevent that right now. It doesn't say what company you have to do it. I
just had an experience last week in West Chicago. West Chicago just went
from an impact fee for their school, in part they just raised it from $35,000
an acre to $125,000 an acre and what that does is change the fee for just
this school that went impact fee from $2,200 a house to $8,400 a house.
The logic that they use - the head of the commission said that he worked
all weekend to calculate this but that he figured that under the zoning you
can 3.5 lots an acre in West Chicago. They are worth $50,000 a lot so the
land is worth $175,000. So every acre that the developer contributes to the
city in cash, he will make $50,000 on it so he can build houses on that. It
is a completely absurd thing. If we bought the last land in West Chicago
and we were in the process of that development, we paid $40,000 an acre
and we overpaid for the land. They wouldn't give us 3.5, they would only
give us 2 an acre, they won't give 3.5 zoning to anyone. But they were
able to use that as the calculation and justify it. While it's all negotiable,
no developer is really going to pay that. It's going to be negotiable, and
that was the public stand and that's one of the other issues of problems, it
is all negotiable, it is all up in the air, except politically how does the school
district negotiate a way from $125,000 an acre with all the politics that are
involved when the ordinance says that? I do not know how real that is.
One other thing, I'll give you a quick idea of how this can really have an
impact. The total fees in many municipalities are now approaching 10% of
the cost of the home and some exceed that. Maybe I am just envious
because the builder's profit is more like 5% and the fees are approaching
this 10% number, but when you stop to think that 10% is basically the down
payment that most people need to buy houses, you now have that down
payment in fees and it is going to dramatically affect the affordability of
homes. If it is still an American dream to own your own home it is really
being impacted by this. Certainly builders and developers are having an
impact. There is a responsibility to provide for some of the capital
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improvements but my belief is that there really needs to be some standards
and predictability. There is legislation pending. I did pass a copy of Bill
929 that tries to address it. Not everyone agrees with that so we are not
going to try and go over that. They have tried for a number of years to
address it, but I see that as an impact. It is an abuse that people are using
it to try to control who's going to come in and not come in to the
municipality. To some extent it is trying to put all the cost on new residents
and protect the "voters" from any type of cost during impact, and it just
doesn't seem to make sense to me on a justification basis. Like in Hinsdale,
for this $30,000 number you will see that their schools have gone up - I
don't remember the exact figures - lets say they went up 2,000 students or
they went up 1,200 students, so they are really concerned in all this new
construction, the new construction is fifty houses a year, thats not what is
doing all of that. You have to address the whole issue and the whole
problem. So I am going to let it go because I am sure maybe other panel
members have some comment on that, so thank you.
Mark Cordes: Thank you. I am an academic, which means I tend not too
often have a good sense of what is actually taking place out there in the real
world. So my comments are more of a general nature and perhaps or more
suitable for national trends. I assume they are applicable to some extent to
many lands and communities in Illinois also.
I have two general comments or issues to bring up in terms of challenges
and opportunities in the next century and they both are challenges. First of
all, I think there is a need to rethink the fundamental way that growth
management takes place. I think that some areas of growth management has
largely been focused upon the timing of growth and the manner in which
growth will be paid for, in particular the assurance that there will be
adequate provision of certain services. Those are both essential growth
management concerns and have to continue, there is no doubt about that.
In many communities, though, I don't think there has been the same focus
on the ultimate product and design of growth. Indeed, often what has
occurred is a focus on how to manage growth that is low-density sprawl.
There are certainly growth management concerns in terms of timing and
payment for that, but you end with low-density sprawl, and I think that what
happens is that it'ultimately has a very negative effect upon some of the
ultimate goals that growth management should have.
I was very interested in the booklet that Phil handed out because some of
the things that are written down are standard concerns, but on page 93, in
terms of some of the benefits, I think you touch upon some of the basic
concerns that I have in terms of growth management. One is the ultimate
impact of various growth management strategies on protection of
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environmental lands. Second, on affordable housing, which is what has
been brought up a couple of times. Third, an impact upon transportation,
how you go about managing growth will impact transportation and in turn,
of course, the various transportation modes you develop will impact growth.
And finally, there is the regional impact that growth management can have.
I think the traditional focus on merely timing and provision for adequate
services tends to ignore the long term impacts in each of these areas. You
end up not protecting the environment the way you should, and at the same
time you end up not providing for affordable housing. A major refocusing
for many communities, not all by any means, but for many communities
needs to be looking more at the ultimate product and in particular I think
that the concern for affordable housing has often been ignored. To take
seriously what I'm suggesting would also somewhat mean rethinking a
fundamental premise of growth in America in the last 30 or 40 years which
again is the large lot, low-density type of dwelling. I think that to pursue
that even in a timely fashion and in a fashion that provides radical services
it generally will make it very difficult in the long run to provide both
affordable housing and to fully protect the environment. There needs to be
a shift to more high density projects and a much greater emphasis on the
preservation of open space and farm land. One problem with that though
is that Americans don't want that, that I think that, not all of us, but many
people want the larger lot to live in and I think there are basic problems
with adjusting the market for that. But there is a fundamental concern there.
The other thing I would like to bring upis how the benefits and burdens
of growth management are adjusted and spread out. There are two issues
there. First of all, how you, in some fair manner, adjust the benefit§ and
burdens of growth management between various local governments and that
I think that the best way to do that is some sort of state mandated plans and
some sort of state control. It is difficult to succeed in that area without
some sort of state authority and I don't see that happening in this state, but
certainly in some states I think there have been moderately successful
programs that have been developed.
The other concern, though, in growth management is the equity and
fairness of adjusting benefits and burdens between the public as a whole and
individual land owners. I was also very impressed with the map and in the
maps that were given to us on page 74 and 75 the proposed strategy areas
for Kane County very much coincide with a lot of the academic thinking not that it is always a good thing, Phil - and certainly with many of the
proposals. If you look at the map though, and the explanation is down
there, you have all of this green area that is farm land preservation in
essence and I think that as you discuss this in the text that you are talking
about 50% of Kane County being in this area. I think there are substantial
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environmental benefits from that. The question is who pays for that, and I
think that at one level that poses the takings issue which has been a major
issue in the last ten years. There have been some major changes in takings
analysis at the Supreme Court level. Certainly local governments still have
a lot of discretion in how they pursue their objectives, but when you get to
the issue of open space and farm land preservation you are beginning to rub
against some fumdamental takings issues. Related to that issue is the basic
issue of assuming it is constitutional and fair. And how do you go about
creating a system that maintains all of this green area here when the owners
of this land potentially are going to forego substantial profits in selling their
property? Indeed, I think it is fair to say that one reason there is such
sprawl and conversion is simply that the market will see a much greater
value in that land for residential use, often low-density residential use. So
there are some basic questions about how you achieve these objectives in a
fair manner. That doesn't mean that you have to pay the farmers for all the
lost development rights in their property. I do think that even within what
is permissible under the takings clause, I think it is important to think out
strategies on how you balance the rights of land owners who must keep their
property in open space or for farmland use and the right to the general
public. I see that the very first thing on page 75 under the green area
discussion is to identify and acquire a sensitive environmental area, and that
suggests to me that they are thinking about the provision of payment to
people that do forego development opportunities. You can only do that so
far of course, since it requires money. But I think it is a whole list of issues
that we need to face in the 21st Century to accomplish this sort of planning.
Mr. Peters: Thank you Mark. I am pleased that the four panelists have
touched on what I perceive as the two edges of the sword: the management
of development on the growing fringe and the support and substance of
communities of the older areas. There is a statistic that sticks in my head
that has some impact in the 20 years leading up to 1990: the older
communities - the landlocked communities in the Chicago Metropolitan
Area - decline in population by 700,000, that is 700,000 that relocated
somewhere else and during those 20 years the region as whole grew by a
little over a million. So you say, what would have been the growth in the
outer portion of the regions had we not had that 700,000 population decline
in the older landlocked communities. In my mind it puts this issue in
perspective that it is a two sided challenge that we are facing. Let me just
ask the panelists if you would like to react to that.
Mr. Christmas: I have often been intrigued with the possibility of
communities acquiring and annexing land far removed from where they

NORTHERN ILLINOIS UNIVERSITY LAW REVIEW

[Vol. 17

presently exist. This was even explored in the context of this
intergovernmental legislation that Phil Peters talked about earlier - whether
counties, for example, could collaborate business municipalities and dealing
with sites far out of town and using the counties financial resources to allow
development to occur sooner rather than later, where there might be, for
example, a highway interchange. If Oak Park could be allowed to annex
property in Kane County, we could solve a lot of problems. We could
assure you that there would be affordable housing. We could help ourselves
financially by having a new source of revenue. I often like to use the
corporate analogy - that municipalities are public corporations. They have
stockholders; they have assets and liabilities; they are accountable. One
difference however, is that municipal corporations, unlike private
corporations, cannot set up branch operations and, as we know, private
corporations are doing that all over the world. So it is a rare thing anymore
to see a private corporation that only has one location. Why then can't
public corporations have multiple locations and compete, fairly, equally?
And when we have a better plan for Kane County than say St. Charles does,
we ought to be allowed a chance to compete for zoning and tax benefits and
the like. What is wrong with that idea?
Mr. Peters: Larry, if you could annex into Kane County I'd suggest that
you try to get a couple hundred yards of the Fox River. Then you can get
a Riverboat and really make out big.
Mr. Christmas: I think the city of Elgin gets about $12 million a year now,
something like that. In a proposed evenue sharing agreement with
Rosemont, should the town of Rosemont get permission from the Illinois
legislature to establish casino gambling, they will have the endorsement of
most of the suburban communities in Cook County, the quid pro quo being
that we get all of the tax revenues and that they just get the casino. They
get the advantage of having more customers for their hotels. That is
revenue sharing. Only trouble is legislature hasn't awarded it yet. So there
are lots of ways we could share revenue.
Mr. Peters: People in the audience do you have questions for our panelists
or comments that you would like to get out for everyone?
Participant#1: Anthony Downs published a book in 1994 in which he
attacked suburbs in the sense that they were zoning out not just the poor but
the middle class or the lower middle class. He paints a picture of these
folks trying to establish safe enclaves for themselves. Do you think there
is any validity to this analysis for the Chicago Metro Area?
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Mr. Bus: There is no question that suburbia contains enclaves similar to
what you are suggesting and will continue to. What our plan suggests I
think, what it recognizes, is that Kane County is kind of a microcosm of the
State of Illinois. We have a lot of diversity in Kane County racially and
ethnically; we have a lot of diversity in terms of housing stock. We have
mature old neighborhoods, we have had one of the Beach Boys buy a house
outside St. Charles for over a million dollars and spend $400,000 putting a
sound system into it. So we go from one extreme to the other.
Economically, we have a diverse work force from the high tech employees
at FERMI lab to the Professors here at Northern Illinois University.
What we are suggesting in the plan is that as we grow into the 21st
Century, there is going to be a need to continue to perpetuate that diversity,
and one of the ways to do that is through providing a lot of different types
of housing. Municipalities are the primary actors in the housing business
about 80% of the total new population of Kane County in the year 2020
will be within municipal boundaries. It will occur as the result of an
annexation agreement. We, in this plan, promote the idea that municipalities
should provide for diversity in their housing stock, and, in our own attempt
to try to set something of an example in some of our new developments, we
are providing for accessory units where within the single-family "sacred
cow" of suburban zoning ordinances, you can have an accessory apartment
where your daughter could live with her child, where your senior parents
may live, whatever the case may be. That is at least a step forward in this
grappling with this issue of providing diversity in housing.
Mr. Guerard: In my experience as both an attorney and a builder, I don't
know how many municipalities are in the suburbs and I don't have any
question that that is the effect of a lot of what happens there. You will hear
it all the time - they're very open about it - I don't think necessarily all
the people know what they are saying or why, or maybe they wouldn't say
it, but a lot of the planning commissions are not that sophisticated as far as
zoning is concerned. Planning people in those positions, say what they feel
and a lot of it they specifically say is to discourage growth, discourage other
houses and discourage people from coming here. They don't put it in the
frames and the words that you are talking about. They use terms like if
there are not $300,000 homes next to us it's going to hurt our market value
and our real estate values of the properties and the homes and that may have
some validity. They say it affects the quality of life.
The thing you hear over and over is the reason we moved here, the reason
we bought this house, and the reason we are here is to have this big open
area, not to have a lot of people. That's why we came here. Why should
we change the quality or type of municipality that we have so that other
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people can move in here? So they are very sincere in their own little view
of what they are trying to protect or their lot or their area, but the impact
of it is there is just no question you can't have those type of costs and
various sprawling density without the market price being very high and that
excludes people who don't reach that income. It is just a direct effect of it.
Participant#2: I'm the current outgoing mayor of Plainfield - probably
the fastest growing community in Illinois right now - and every single one
of your problems that you have addressed basically is going on in our
community today. We are competing with extremely large municipalities
Aurora and Joliet - we are trying to protect our borders. We are
dealing with the growth situation, the no-growth situation and the other
things that the developer attorney has addressed. I also am an attorney and
the four years I have been mayor have been one heck of an experience
because I went in with certain views and came out with other views. I want
to ask this question to the developer gentlemen, what is wrong with people
creating their own communities the way they want them, even if it means
that you aren't going to make a profit in that community?
Mr. Guerard: It is obviously a philosophical question and may be
nothing is wrong with it. It is exclusionary. If there's nothing wrong with
that then that's fine.
Let me give you another example of another municipality and what the
impact is, and then everyone can decide for themselves whether it is
important or not. I was asked to be on a committee. A municipality we
recently built in decided to redo their master plan. This happened a little
over a year ago, so they hired a professional planner who said the first thing
we do is set the goals of what it is the city wants. And I was appointed as
the builder/developer member of that committee. They said the first goal
that the committee decided, and it wasn't me it was through a survey of the
city and the survey of everyone else. The first goal was affordable housing
for our community. And a question is, what does that mean "affordable
housing"? Well it didn't mean low-cost housing, it meant that we have
policemen, we have firemen, we have teachers. They need homes, they need
to be able to live in our community and be a part of our community - that
is what we mean by "affordable housing". So I said fine. I came to the next
meeting with the series of charts and said, ok, how much do they make?
And they gave me the salary of a teacher and what everyone makes. I
pulled the charts and said this is how much mortgage they can afford. That
means this is how much house they can buy, here is how much it costs the
builder to build a house, builders naturally make 5% profit, you know they
are not killing the market, here is how much, then they can afford to pay for
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the land. Now here is how much land costs here so you have to have a
density of 3 or 3.5 or whatever if you want to have that density. Now your
teachers can now afford a house and they can live here. The next meeting
that I came to, the way that issue was addressed is that they removed the
goal of affordable housing. Their answer to it, in fairness, well, there are
used homes in our community they can buy the used homes. So that's the
question: Do you want to supply homes for those in your municipality or do
you want to live somewhere else? From my viewpoint that is the issue, you
can make a profit on a million dollar house. It is not a profit issue in my
mind.
Participant#2: You are absolutely right, the point is one of philosophy
and it is also a philosophy of competing rights, between the rights of people
to live and have the community if they want and they own the property on
which they have their little house as well as the rights of the developers to
make profit in building their community and having their subdivisions so
far. Just to call to your attention the fact that it is the builders who buy the
property, it is the builders that set the cost of the property. And if nobody
is buying the property the cost doesn't stay up there. Just taking that one
step further to the other gentlemen who has the community that is worrying
about decline population and so forth, I wonder if his community that had
the hindsight of the status of the law and development that we have today
whether or not perhaps the problems of declining communities in the
Chicago and the inner city ring wouldn't be happening today. It is a very
difficult and complex problem that is involved in this development area and
fiakly, having been mayor for four years I don't have a clue as to where
it is going to go in the 21st Century.
Mr. Cordes: I think you raise an excellent point, and I think that there is
something that needs to be said about philosophy, it just isn't about
individuals being able to determine how they are going to live, communities
can also make that determination. In fact you can have communities that
specialize in certain things that would maximize choice within the public
generally. If you want to live in this community, they specialize in this.
The problem with that I think is what I often call the problem of
externalities in that frequently there are still aftereffects from the choices
that not only individuals make but that communities make.
I think that an argument can be made that there are broader societal goals
and objectives that not only individuals but communities must contribute to.
One is environmental concerns that the way a community grows might have
an environmental impact that touches beyond that community. And if the
community was going to decide what's in its own best self interest it might
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well ignore those environmental concerns, but society is worse off. The
same thing with housing. I think it might well be in the communities' own
best interests to ignore housing for lower income groups. Society is worse
off and I think that it is fair for society to say that we set up a series of
legal protections and economic structure that provides opportunity to live in
a certain way and grow in a certain way and as part of that you as an
individual and you as a community have a greater obligation back to
society. In essence to share some of the burden in protecting the
environment and to share some of the burdens of affordable housing. I
think a strong argument could be made that way. The problem is that I
think you have to have a way to enforce that and I think that is where you
get into regional and state planning perhaps.
Participant#3: I am an alderman here in the city of DeKalb, I was
wondering if any of you have any comments on reconciling the dilemma
between a planners vision or the usefulness of higher density housing and
an elected officials concern about the next election and the public's fear of
higher density?
Mr. Christmas: I confess to not fully understanding America's antipathy
toward so-called high density and I take high density from today's panel
discussion as meaning anything more than two housing units per acre. I just
had a delightful experience going back to Europe this last week and most
of the time was spent in Austria, Hinsbrook, Salsburg, Vienna also a day in
Munich. Every one of those cities are alive - people on the streets, cars
were banned from many of the older streets day and night all ages of
people, shopping, walking and going to restaurants you wonder if they had
any jobs they were so numerous at all times of the day. Historically, in
these towns and cities high density is typically a five-story walk-up building
because there were built before elevators. It created a dynamic environment
that I felt was so superior to anything you can find in this country in terms
of an urban experience, a social experience. Now I have heard people say
that it doesn't compare to the backyard barbecue experience the United
States of America offers, but to me and I think to many others who maybe
have never had the chance to see what a city can be, density doesn't become
a negative any more ,it becomes a positive. It becomes a chance to meet
more people, to learn new things, see new sights, enjoy public transportation
that really works. I set my watch by it while I was over there rather than
the other way around. So I am a believer that density can work to people's
advantage if only we can somehow adjust our mental attitudes towards it.
I realize that America has a different history. There is racial fear, there is
high crime and violence, there is a love affair with the automobile, there is
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the fact that we already have low density, so what are we going to do about
it - we are stuck with it now, we can't go back. But my community is
still one of those exceptions, where a lot of people live in apartments and
whether they have a lot of money or no money, it works. I think it can
work for a lot of other Americans if only we can get over the notion that
there is something evil about density. Public officials can help make the
case by being sure that in zoning, that consideration is given not just to the
number of units per acre but to the design, that it is good design and not
lousy design. With good design, density could be a very attractive situation.
I live in a condominium. A conversation adaptive reuse of an old building,
where you have 30 units on an acre, and I will assure you that I have
greater privacy and as much living space as I did in my former single family
home in the same community and five units per acre. It can be done; we
just need more examples or send more people to Europe - I don't know
which.
Mr. Bus: Let me just add to some of Larry's advice by saying that density
doesn't need to be a dirty word in suburban growth. One of my problems
with the use of that word is that planners have become guilty of using it in
terms of units per acre. One of the things we talked about in this plan and
that we are trying to push in Kane County is thinking of density in terms of
units per square mile - you just up the increment from acre to square mile.
Think of units per square mile instead of units per acre, and with units per
square mile it fosters the idea of clustering on the high ground about 40%
of Illinois here in DeKalb, Kane County and elsewhere. About 40% you
really shouldn't be building on in the first place; it is the 60% of the land
where you can build out of the flood plain, out of the hydric soils so that
you don't have basements that flood, you don't have to have sump pumps
working constantly keeping Commonwealth Edison's profits high, then with
that 40% you get open space with water quality benefits. You get open
space for passive and active and protect the flood plains and the wetlands
or wildlife and so on and then you also have significant water quality, water
resource management benefits you can deal with your storm water, your
flood plains and so on and so forth. In the long run, you will have
clustering with some more diversity of housing, some slightly higher
density, perhaps, but we will have a much more pleasant environment with
a lot more open space.
Mr. Cordes: Thank you, everyone. This is an excellent spot to end the
program. Please give a round of applause to our panelists and yourselves as
an audience.

